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I. INTRODUCTION 

This case study documents the successful passage of the 

nation’s first restaurant calorie disclosure law. 1  In an effort to 

address increases in obesity rates and obesity-related health 

problems, the New York City Department of Health and Mental 

Hygiene (“DOHMH”) amended the City’s Health Code on 

December 5, 2006 and then again on January 22, 2008 to 

require that chain restaurants post the number of calories 

contained in standardized menu items.2 The disclosure appears 

close to each item on the menu or menu board.3  Restaurant 

patrons are more likely to see and act upon these disclosures, 

compared to information posted in less obvious locations in 

restaurants or on websites.4    

Although several public health practitioners and 

organizations supported the concept of the disclosure law, its 

legality was untested in the courts when DOHMH acted.5 

DOHMH knew it would face an organized and well-funded 

opposition.6  DOHMH nevertheless passed the disclosure law 

and faced two lawsuits.7  The final outcome was that DOHMH 
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established a version of the disclosure law that was more comprehensive than originally 

intended.8  (The first version applied only to restaurants that voluntarily agreed to post 

calorie information.  The final version applies to most chain restaurants, regardless of 

whether they want to post calorie information.)  Numerous states and municipalities 

have subsequently passed DOHMH’s disclosure law in their jurisdictions.  

The decision by DOHMH to proceed was under-girded by some key factors.  

First, the scope of the increase in obesity prevalence was (and remains) alarming.  The 

problem had been documented in health surveillance data.   Second, several public 

health organizations have recommended the concept of mandating clear disclosure of 

calorie information for restaurant meals at the point of purchase.  Interviewees for this 

case study pointed to recommendations in the Food and Drug Administration’s 2004 

Keystone Report.  Third, organizational changes at DOHMH allowed public health 

practitioners to identify and focus on environmental risk factors for obesity.  Fourth, 

questions of legality were addressed early on through a comprehensive internal legal 

review and dialogue that included a well-informed consideration of the potential public 

health benefits.   

I

 

I. THE PUBLIC HEALTH PROBLEM: OBESITY RATES AND OBESITY‐RELATED HEALTH 
PROBLEMS IN NEW YORK CITY 

More than one-third of adults in the United States are obese,9 representing a 

doubling of the prevalence of obesity nationwide since 1980.10  An additional thirty-

three percent of adults are considered overweight.11 The national statistics among youth 

are even more alarming.  The body mass index of children has increased to the point 
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where over seventeen percent of children ages six-to-eleven, and adolescents ages 

twelve-to-nineteen are obese.12  Health problems related to obesity include 

cardiovascular diseases and the related conditions of high blood pressure and high 

cholesterol, liver disease, certain cancers, osteoarthritis and others.13  

While New York City remains below the national average for overweight and 

obesity rates, more than half of New York City’s adults are overweight or obese.14 Of 

particular concern for New York City health officials has been the prevalence of Type 2 

Diabetes, which has more than doubled amongst New Yorkers in the past ten years.15  

Obesity is the key underlying risk factor for Type 2 Diabetes.  Among New Yorkers who 

have diabetes, 80% are overweight or obese. There has also been a nationwide increase 

in of Type 2 Diabetes among children, a condition which until recently occurred almost 

exclusively in adults.16   

The obesity epidemic is caused, in significant part, by an increase in the number 

of calories consumed by Americans.17  Substantial research has focused on the role of 

restaurants in the uptick in calorie intake.  Americans increasingly eat their meals in 

restaurants.18  As of 2005, nearly half of all food dollars are spent in restaurants, 

compared to one-quarter in 1970.19  At the same time, restaurant patrons consistently 

underestimate the calories of any given meal.20  One research study found that 

restaurant patrons underestimate calorie content by an average of more than 600 

calories.21  
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III.  THE PUBLIC HEALTH LAW: MANDATED DISCLOSURE OF CALORIE INFORMATION AT 
POINTS OF PURCHASE IN RESTAURANTS 

 
The premise of the disclosure law is simple.  If restaurant patrons are aware of 

calorie information when looking at menus (that is, when actually deciding what to eat) 

they are more likely to purchase meals with fewer calories.22  The disclosure requires 

food service establishments in New York City with fifteen or more outlets nationally and 

that serve standardized meals to post calorie content in close proximity to each item on 

menus and menu boards.23  Now when patrons look at the menu board above the 

counter, the take-away menu or table menu of most chain restaurants in New York City, 

they see the calorie content for each menu item.24  It is typically shown in the same font 

as the price and, legally, must be displayed as prominently as the price or name of the 

item.25  

IV.  SOME KEY STAKEHOLDERS: PROPONENTS AND OPPONENTS OF THE 
DISCLOSURE LAW 

 
A. Proponents  

The idea of posting calorie information for restaurants meals gained some 

traction before DOHMH acted December of 2006.  An early proponent of the concept 

was the FDA’s Obesity Working Group.26  In August 2003, FDA Commissioner 

McClellan initiated the formation of the Obesity Working Group and charged it “to 

confront the current obesity epidemic in the United States and to develop new and 

innovative ways to help consumers lead healthier lives through better nutrition.”27     

In January 2004, the Obesity Working Group released a report that largely 

focused on the use of labels to educate restaurant patrons.28  Entitled Helping 
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Consumers Lead Healthier Lives through Better Nutrition: A Social Sciences Approach 

to Consumer Information, Food Choices and Weight Management, and commonly 

referred to as the Keystone Report, it concluded that “the absence of calorie and 

nutrition labeling of restaurant food represents an information gap” for restaurant 

patrons.29 The Keystone Report called for research on effective labeling practices for use 

in restaurants.30  It also noted that some voluntary efforts by restaurants to “offer 

nutrition information” were problematic.31  In these cases, nutrient information was 

sometimes available “only after purchase” or was presented on “confusing charts or 

formats and very small type size.”32   

Another early proponent was the Center for Science in the Public Interest 

(“CSPI”).  In March 2003, CSPI worked with New York State Assemblyman Felix Ortiz 

to file a calorie disclosure bill at the state level.33  In addition to calories, the bill would 

have also required the disclosure of saturated fat and sodium content.34  In its support 

of the bill, CSPI noted that “the high calorie content and large portion sizes of some 

restaurant foods are key contributors to the skyrocketing rates of overweight and obesity 

in children and adults.”35  Assemblyman Ortiz’s bill was the second state bill of its kind, 

preceded only by State Representative Sean Faircloth of Maine.36  Later that same year, 

state legislators in the District of Columbia, New Hampshire, Pennsylvania and Texas 

filed similar legislation, with the number of bill filings growing every year since then.37     

However, it was not until DOHMH got involved that the concept actually became 

law. DOHMH has over 6,000 staff members who serve over eight million residents.38 At 

the time of the law’s passage, Commissioner Thomas Frieden, MD, MPH, led 
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DOHMH.39  Dr. Frieden is now the Director of the CDC.40  Within DOHMH, the calorie 

disclosure concept originated from the Bureau of Chronic Disease Prevention and 

Control.41  The Bureau was, and continues to be, led by Assistant Commissioner Dr. 

Lynn Silver.42  Attorneys from the General Counsel’s Office and members of the Bureau 

of Food Safety and Community Sanitation, led by Associate Commissioner Eliot Marcus, 

which conducts health and safety inspections of restaurants, participated.43  Former 

General Counsel for DOHMH, Wilfredo Lopez, who was involved in a general overhaul 

of the Health Code at the time, also participated.44  The current General Counsel, 

Thomas Merrill, was involved in some of the meetings as well.45   

Numerous non-governmental public health organizations, practitioners and 

researchers supported the calorie disclosure law.46    Their support was present in the 

media and in the official public comments submitted to DOHMH.  In fact, of the 2,245 

comments submitted during public comments period and hearings, all but twenty-two 

voiced support.47  A complete listing of all of the proponents is beyond the scope of this 

case study. 

B. Opponents 

Restaurant industry associations were critical of the calorie disclosure law and, in 

some cases, blatantly opposed the law and actively sought to lessen its potential 

effectiveness.  Early and very public opposition came from the New York State 

Restaurant Association (“NYSRA”) and its national partner, the National Restaurant 

Association (“NRA”).  NYSRA has twelve local chapters and about 8,000 members 

located throughout the state.48  Its mission is to “protect, promote, represent and 
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educate our members to better serve the public, to act as the industry’s liaison with all 

regulatory agencies governing the commercial foodservice industry” and “to serve as a 

‘legislative watchdog’ on federal, state, and municipal levels.”49  NRA is similarly 

oriented, but on a national scale.50 

Several chain restaurant companies also opposed the calorie disclosure law or 

sought to weaken its requirements.  News media reports of the public hearings before 

passage of the law in December 2006 describe testimony from representatives of various 

chains.51  After passage but prior to implementation of the law, representatives of 

numerous restaurant chains met with DOHMH staff and sought permission for 

alternative, arguably less effective posting requirements.52  

The National Council of Chain Restaurants, a division of the National Retail 

Federation, also opposed to the calorie disclosure law.53 The National Council describes 

its involvement in opposing the calorie disclosure law as “a leadership role by serving as 

the chief media contact for the chain restaurant industry regarding a lawsuit filed in 

New York City.”54  Despite this claim, the National Council appeared to have less 

involvement than the NYSRA.  

The advocacy group the Center for Consumer Freedom (“CCF”) organized a 

public relations campaign against the calorie disclosure law.  CCF describes its mission 

as the promotion of “personal responsibility” and protection of “consumer choices.”55  

The public relations company Berman and Company manages CCF, and describes CCF 

as an “online campaign” that “speak[s] to a wide variety of audiences, including 

politicians and their staffs, the major media, industry members, and . . . the general 
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public.”56 Berman and Company’s other clients include members of the food and 

alcoholic beverage industries.57 

V.   PASSAGE OF THE CALORIE DISCLOSURE LAW 
   

A.   Establishment of the Bureau of Chronic Disease Prevention 
 

DOHMH has a long history of chronic disease prevention, starting as early as the 

1950s.58  In 1968, DOHMH promoted diabetes detection with a telephone number that 

New Yorkers could call to arrange a diabetes test.59  More recently, DOHMH, under Dr. 

Frieden, passed a no smoking law in December of 2002 that prohibited smoking in 

virtually all workplaces.60 Mayor Michael Bloomberg is also widely recognized for his 

commitment to public health.   

Within DOHMH, the concept of the calorie disclosure law originated from the 

recently created Bureau of Chronic Disease Prevention and Control under the direction 

of Dr. Silver.61  The Bureau’s mission is to address chronic diseases, which “are 

responsible for the vast majority of deaths and hospitalizations among New Yorkers and 

also contribute significantly to a diminished quality of life.”62  The Bureau scope of work 

is substantial as it seeks to reduce the incidence of “heart disease, stroke, cancer, 

diabetes and respiratory diseases” by focusing on a variety of risk factors, including, but 

not limited to, physical inactivity and poor diet.63    

B.   City Health Code Overhaul    

Another factor that may have contributed to the passage of the calorie disclosure 

law was the overhaul of the City Health Code that was occurring when the calorie 

disclosure concept was initially proposed.64  DOHMH amends the Health Code nearly 
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every year, but this revision was a complete top-to-bottom assessment.  The overhaul 

was led by former General Counsel Wilfredo Lopez, who sought input from numerous 

individuals at DOHMH, including Dr. Silver.65  Dr. Silver was particularly interested in 

how the Code could be amended to address the spike in obesity-related ailments.66 

General Counsel Lopez supported Dr. Silver in this approach and encouraged her to 

contribute recommendations for the overhaul and helped her to shape 

recommendations.67   

During initial brainstorming, Candace Young, Director of the newly created 

Physical Activity and Nutrition Program located within the Bureau of Chronic Disease 

Prevention, recalled reviewing the concept68  Previously, CSPI asked New York State 

Assemblyman Felix Ortiz’s to file a bill that would have required restaurants to disclose 

calorie, sodium and saturated fat information, and Assemblyman Ortiz asked DOHMH 

to advise him on whether the concept was effective.69  After researching the concept, 

Director Young concluded that such disclosures would very likely educate restaurant 

patrons and help improve their diets.70   Working together, Director Young and Dr. 

Silver proposed the inclusion of menu labeling on the agenda for revisions of the New 

York City Health Code to address chronic disease.71 

C.   Working Group 

With the initial disclosure concept in hand, Dr. Silver convened an informal 

working group comprised of various public health practitioners within DOHMH to 

develop the concept further.72  She recruited members from the Bureau of Food Safety 

and Community Sanitation because of its oversight of restaurant regulation and 
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enforcement.73  General Counsel Wilfredo Lopez supported Dr. Silver’s synergetic 

approach and provided the legal leadership for drafting the proposal.74  Commissioner 

Thomas Frieden supported the effort and was actively involved in key decisions.  75  The 

working group simultaneously drafted the New York City trans fat restriction along with 

the calorie disclosure law.76 

During this initial stage, the working group examined the exact nature of the 

public health problem and outlined the potential regulatory concept for responding to 

that problem.77 An important resource at this stage was the FDA’s Keystone Report.78  

The Keystone Report recommended disclosures be made in a clear, simple and obvious 

manner.79  Health surveillance data specific to New York City was available to the 

working group along with supplemented national surveillance data and research.80  

Research on trends in calorie consumption in restaurants and awareness of the 

nutritional content of restaurant meals was also available to the group.81   

The working group concluded that restaurants with multiple locations and fixed 

menus tended to serve highly standardized portions and some of the unhealthiest foods 

available, making those restaurants the logical focus of the disclosure law.82  Indeed, 

some chain restaurants already provided calorie information on a voluntary basis.83  So, 

the working group knew the information was available, but was not being conveyed in a 

prominent manner.84  The working group identified several different ways to specify to 

which restaurants the measure would apply.85  Ultimately, they opted to define the 

measure as applying to restaurants that made their nutrition information available to 

                                                                                                                                                  10 
 



 

the public in any form.86  Note that the more comprehensive version of the calorie 

disclosure law was passed after the first lawsuit.    

D.  Consultation with General Counsel and Law Department 

 Typically, after an initial regulatory concept is sketched out, the agency’s General 

Counsel will become involved.87  The program in DOHMH sponsoring a proposed 

regulation sends a written analysis of the regulatory concept and the public health need 

to the General Counsel.88  The General Counsel then reviews the proposed regulatory 

language with a solid understanding of the public health problem and latest research.89  

Although the General Counsel reviews the research, his primary focus is the regulatory 

language.90  First, the General Counsel makes a determination whether the concept is 

legal, that is, whether DOHMH has the legal authority to pass the regulation, whether it 

conflicts with other regulations passed by the City, whether the regulation complies with 

relevant federal and state constitutional constraints on government action and whether 

any state or federal laws would be preemptive.91  Second, the General Counsel 

investigates whether the language of the proposed regulation would achieve the goal 

being sought.92  This second area of analysis often includes a lengthy dialogue between 

the General Counsel, sponsoring program and other programs that are involved.93  

Drafts are passed back and forth until a final version is established.94   

In the case of the calorie disclosure law, the General Counsel’s Office was 

involved early in the process as a member of Dr. Silver’s working group.95 Once 

approved by the Bureau of Chronic Disease Prevention and General Counsel’s Office, the 

calorie disclosure law went to the New York City Law Department, which essentially 
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functions as a standalone law firm for the City of New York and its agencies.96  In 

reviewing the proposed calorie disclosure law, the Law Department accomplished two 

primary functions.97  First, as is the case with all proposed regulations in New York City, 

the Law Department checked whether the calorie disclosure law was a proper exercise of 

the sponsoring agency’s authority.98  Some important questions included whether the 

agency had the legal authority under the City’s Charter to pass the proposed law, 

whether it followed the correct procedure for passage and whether the proposed law 

conflicted with other city regulations.99   

The second primary function of the Law Department with respect to reviewing 

the calorie disclosure law was to prepare for litigation because a legal challenge seemed 

possible.100 The Law Department represents the City in litigation.101  Because the 

proposed calorie disclosure regulation was innovative, litigators in the Law Department 

were given an opportunity to review the regulation to prepare for the possibility of 

litigation.102  

E. Publication, Public Comment and Passage of the Calorie Disclosure Law 

After receiving the green light from the Law Department, DOHMH proceeded 

with the actual process of passing the calorie disclosure law.103  This process included a 

series of public notices and forums, review of public comments and lastly, passage.104  

DOHMH first publicly proposed the calorie disclosure law on September 26, 2006 at a 

Board of Health meeting.105  A public hearing took place October 30, 2006.106  After 

reviewing the comments, the regulation was adopted on December 5, 2006 with an 

effective date of July 2007.107   
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 The public hearing and comments were not the only opportunity that 

stakeholders had to shape the calorie disclosure.  Prior to the effective date, restaurants 

had an opportunity to ask DOHMH to allow them to use “alternative means for making 

calorie information available to patrons.”108  So, Dr. Silver and General Counsel Merrill 

along with others at DOHMH held a series of meetings with representatives from 

various restaurants that were proposing that alternative displays be considered.109 Some 

restaurants proposed that calorie information be posted on stanchions and counter mats 

rather than on menu boards.  DOHMH might have avoided being sued if it had agreed 

to allow these alternatives, but they would have meant less effective disclosures.  Dr. 

Silver declined to accept any of the alternative disclosure recommendations.110  

F. Legal Challenge and Amendment of the Calorie Disclosure Law  

Ultimately, a lawsuit was brought by the NYSRA, and a federal district court 

found that the federal Nutritional Labeling and Education Act preempted the calorie 

disclosure law.111   However, the Court also found that DOHMH could mandate 

disclosure of calorie information in an alternative way that would not be preempted.  

Instead of applying the disclosure requirements to restaurants that voluntarily made 

calorie information publicly available, the Court stated that: 

The majority of state or local regulations-those that simply 
require restaurants to provide nutrition information-
therefore are not preempted. Such regulations impose a 
blanket mandatory duty on all restaurants meeting a 
standard definition such as operating ten or more 
restaurants under the same name.112 
 

With this guidance from the Court, DOHMH withdrew the initial version of the 

calorie disclosure law and revised it to apply to any restaurant that is “one of a group of 
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15 or more food service establishments doing business nationally.”113  DOHMH passed 

this revised version on January 22, 2008, and NYSRA filed a second lawsuit. This time 

around the courts ruled in DOHMH’s favor. 

VI. OPPOSITION PRIOR TO PASSAGE OF THE DISLCOSURE LAW: THREATS OF 
ILLEGALITY AND OTHER CLAIMS 

 
Not surprisingly, opposition to the calorie disclosure law was largely rooted in the 

restaurant industry.  The efforts to raise the profile of the opposition in the news media 

and reach a wide audience were apparent.  In addition, opponents spoke at the public 

hearing, directly with public health practitioners in DOHMH and through industry trade 

journals and news releases. 

 A. Legal Objections and Threats Raised by the Opposition  

 Opponents made several legal threats prior to passage of the disclosure law. The 

National Council of Chain Restaurants called the disclosure law “unconstitutional.”114  

The quote was carried in the news and restaurant trade media around the country.115  

Another legal threat reported in the news media was that the disclosure law would 

“intrude into the rights of free speech.”116  

The NRA raised detailed legal threats during the public hearing on October 30, 

2006.117 The NRA first argued that the disclosure law violated the dormant commerce 

clause because it favored New York businesses over national restaurant chains because 

most of the restaurants that would be required to disclose calorie contents were part of 

national chains, as opposed to the local corner restaurant.118  This argument seems 

                                                                                                                                                  14 
 



 

misplaced and may have been a bluff.  The lawsuits brought by NYSRA did not raise any 

dormant commerce clause arguments.119  

DOHMH responded by stating that the law would not violate the dormant 

commerce clause because it applied evenhandedly to in-state and out-of-state 

restaurants.120  The fact that it affected more chain restaurants then single location 

restaurants was unavoidable.121  Only restaurants serving highly standardized meals 

could identify the calorie content of their meals in a reliable manner.122   

  The second legal objectection raised by the NRA at the public hearing was 

preemption. Preemption is a legal doctrine that states if a state (or municipal law) and 

federal law conflict with one another, the federal law is controlling.123  It argued at the 

public hearing that federal Nutrition Labeling and Education Act would preempt the 

disclosure law.124 This argument was the cornerstone of the NYSRA lawsuit.   

In responding publicly to this legal objection by the NRA, DOHMH stated that 

the preemptive scope was limited.125  DOHMH pointed to comments published by the 

Food and Drug Administration, which concluded that the Federal Nutrition Labeling 

and Education Act “exempts restaurant foods that do not bear a claim from mandatory 

nutrition labeling, [and therefore] state requirements for the nutrition labeling of such 

foods would not be preempted.”126   

Not surprisingly, there is no indication that the NRA or NYSRA recommended 

that DOHMH amend the calorie disclosure law to avoid preemption.  It simply argued 

that federal law was preemptive.  The implication was that federal law left no room for 

the DOHMH to require restaurants to disclose nutritional information.   
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B.   Gauging Threats of Litigation 

When asked about the threats of litigation made by opponents, interviewees at 

DOHMH felt that the legal objections had virtually no effect on them other than to cause 

them to revisit and confirm previous legal research.127  DOHMH basically treated the 

legal objections as an educational opportunity, just like other comments submitted by 

the public.128  They felt that they adequately researched questions of legality and 

educated relevant internal stakeholders.129  They were aware that the disclosure law was 

innovative, and that well-funded opposition rooted in the restaurant industry would 

scrutinize the law for any legal weaknesses.130   So, they had prepared carefully.131   

The interviewees for this case study did not initially expect a legal challenge 

based on the opposition’s rhetoric, although they were aware that the disclosure law was 

untested in the courts.132 Neither the news media nor restaurant trade media reported 

any explicit threats of litigation. The interviewees thought that the ban on trans-fats was 

much more likely to trigger litigation. 133  (The ban was proposed and passed at the same 

time as the calorie disclosure law.)  

This perception changed when Dr. Silver and General Counsel Merrill started 

meeting with restaurant representatives after the passage of the disclosure law to work 

out the exact details of the disclosure.134  The original law allowed alternative methods 

for posting to be proposed so long as they met a test for “equal prominence” established 

in the law and were approved by DOHMH.135  Most restaurants wanted the calorie 

counts to appear in other locations in the restaurant than the menu boards or menus.136  

When the Department insisted that the information must appear on menu boards and 
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menus, it became apparent from the meetings in March and April 2007 that litigation 

was a likely outcome.137  

DOHMH had the option to appeal the initial trial court decision and may have 

received a more favorable decision on appeal.  DOHMH chose not to appeal because 

amending the law to comport with the decision offered the surest and most expedient 

way to get calorie information in New York City restaurants.  Specifically, the court 

recommended a blanket approach that would apply to most chain restaurants, 

regardless of whether they had voluntarily agreed to disclose the information.  DOHMH 

incorporated that clear guidance into the subsequent version of the disclosure law and 

by doing so brought about a greater public health benefit.   

It is likely, although not confirmed, that DOHMH considered this blanket option 

when crafting the original version.  For purposes of this case study, decisions about the 

actual legal thinking underlying the structure of the original regulation were treated as 

confidential attorney-client communications and were not discussed in the interviews.   

C.   Claims of Ineffectiveness  

Most of the opposition raised prior to the passage of the law was based on non-

legal policy arguments.  Particularly common in the opposition rhetoric was the claim 

that the law would be ineffective. McDonald’s was quoted in the news and said “the 

company already prints nutritional information on its packaging, tray liners, website 

and brochures.”138  Previously, when commenting on the FDA’s Keystone Report years 

earlier, a McDonald’s representative similarly stated that “implementing an 

environmental nutrition intervention point of purchase that has not been carefully 
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evaluated through research poses risks to the consumer and does not reflect sound 

public health practices.”139   

Some opponents extended this argument and described the law as 

counterproductive.  NYSRA stated that “while well-intentioned – [the disclosure law] is 

set up to hurt the exact restaurant restaurants which have been going above and beyond 

to provide nutrition information for customers.”140   NYSRA also stated that the 

“mandate will actually discourage restaurants from informing customers about the 

nutrition content of their food, which would represent a step backward for public 

health.”141  This theme was reiterated at the public hearing. NRA testified that “the 

proposal penalizes restaurant chains that already lead the way in providing nutritional 

information and education on healthy lifestyles to our customers and provide this 

disincentive for other restaurants to provide nutritional information.”142 

CCF also used the theme of effectiveness in its opposition.  The day after the 

disclosure requirement was first proposed, CCF issued a press release stating that “[New 

Yorkers] already know the difference between a banana and a banana split, or a 

milkshake and a diet soda . . . [t]here is no shortage of information, just a deficit in 

common sense from the government bureaucrats.” CCF tried to cast public debate about 

the calorie disclosure law in moral terms, by saying that New Yorkers ought to know the 

difference between healthy and unhealthy restaurant menu items. 

To address the rhetoric on effectiveness, DOHMH pointed to the Keystone 

Report recommendation that restaurants provide “standardized, simple, and 

understandable nutritional information, including calorie information, at the point-of-
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sale in a restaurant setting.”143  This was based on the conclusion that some disclosure 

models, such as websites and placards hung away from menu boards, were ineffective at 

making patrons aware of calorie information.144  DOHMH also raised the notion of 

“consumer choice,” which appeared to answer CCF’s emphasis on the personal 

responsibility of the consumer.  DOHMH stated that “presenting nutrition information 

on restaurant menus empowers consumers and influences food choices.”145   

  D.  Bad for Business  

Another common, non-legal theme used by the opposition was that compliance 

would be difficult, if not impossible. Wendy’s restaurant chain stated “the menu boards 

dictated under the proposal were not feasible because they would have to provide calorie 

counts for too many combinations of seasonings and ingredients.”146 Domino’s Pizza 

restaurant chain similarly stated that their restaurants “offer too many options in its pie 

crusts and pizza toppings to make a simple list of calorie counts feasible.”147 Starbucks 

coffee shops described compliance as “tricky” because “each item . . . has different sizes 

and different options.”148    

NYSRA cited research that found “70% of restaurant customers customized their 

orders.”149  He went on to conclude that the process of preparing food in a restaurant 

meant that variation in calorie counts was unavoidable.150  Presumably, he meant to 

imply that such variation even occurred in chain restaurants.  Lastly, he concluded that 

the cost of compliance would be significant and involve changing menus and laboratory 

costs.151  

                                                                                                                                                  19 
 



 

DOHMH responded by stating that restaurants could account for small variations 

in menu items by posting a “median core content for all flavors or varieties.”152 This is 

exactly what restaurants that had already voluntarily prepared nutrition information 

had done.  DOHMH stated in its response to public comments that “the publication of 

nutrition content claims by or on behalf of a food service establishment is an 

acknowledgement that menu items are sufficiently standardized to provide reasonably 

accurate calorie counts.”153   

When opponents cited problems with compliance, they may have been more 

worried that the disclosure law could cause restaurant patrons to take more time in 

deciding on their meal.  A local owner of a franchise chain expressed this concern at the 

public hearing.  He stated that the disclosure law would “create severe service barriers” 

and “will slow down the quick-service concept for our customers.”154   Representatives 

of chain restaurants and trade associations also raised this claim, but it appears that 

they did not make this argument in the media or in their public comments.  Instead, 

they emphasized this concern to DOHMH after passage, during brief period from 

January to March when the exact disclosure format was being finalized.155   The 

disclosure law allowed DOHMH to consider alternative disclosure methods on a case-

by-case basis.156  Chain restaurants used this opportunity to argue that the disclosure 

should not appear right next to the price of the item.  They repeatedly argued that it

would slow down ordering too much for their business models.  They tried to convey the 

sense that it “was going to destroy the whole fast f

 

ood industry.”157 
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VII. LESSONS LEARNED 

From a public health perspective, there is little doubt that the calorie disclosure 

law had national importance.  It was innovative, covered by large media outlets around 

the country and sought to address a rapidly growing public health problem.  Those in 

the restaurant industry who were opposed feared that other jurisdictions would copy 

New York City.  A representative of the NYSRA concluded shortly after the proposal was 

first proposed that “[t]his is just the firs step . . .  if it passes in New York City, there will 

be a domino effect across the country [and] you’ll begin to see it in Boston, in Oklahoma 

City, everywhere.”158  This was no doubt a motivating factor for some opponents and 

why national proponents and opponents became involved.   

This case study suggests that regulating in such an environment warrants 

preparing a full and accurate understanding of the legal arguments as soon as possible.  

Opponents may use claims of illegality and unconstitutionality, as they did in this case.  

Reaching out to public health researchers and practitioners outside of the agency is 

helpful in this respect.  DOHMH received a range of support from various proponents.  

Numerous public health experts submitted public comments in writing and during the 

public hearing.  Several experts made themselves available to the media to respond to 

viewpoints expressed by the opposition.  During the actual litigation, several parties 

submitted amicus briefs.  In providing guidance on how DOHMH might revise its initial 

disclosure law to avoid preemption, the court cited recommendations made in an 

amicus brief submitted by the City of San Francisco.   
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This case study also suggests effective and meaningful public health regulation 

may need to occur despite the threat of litigation. DOHMH passed the calorie disclosure 

law with the concern that litigation was a real possibility.  During meetings with 

restaurant chains in early 2007 when the likelihood of litigation became apparent, the 

Department did not allow adoption of less prominent disclosure formats.  The threat of 

litigation could very easily have drowned out the appreciation of the potential public 

health impact of less prominent disclosure formats.   

General Counsel Merrill recommends one way for public health law departments 

to incorporate a full understanding of legal objections or threats without allowing that 

understanding to dominate decision-making on regulatory oversight. He recommends 

that the risk of losing in court should not just be evaluated in the abstract.  Rather, it 

should be weighed against the potential value of the proposed public health law.  This 

evaluation process would entail coordination among several members of the health 

department.  It also entails an in-depth evaluation of both the public health threat and 

whether an agency can effectively respond by exercising a particular facet (or facets) of 

its regulatory oversight.  This process puts the threat into concrete terms as opposed to 

an abstract evaluation of a legal threat. 

In some cases, this task is easy because other states have already passed a 

particular law, and its effects on reducing a known cause of morbidity or mortality 

impact has been evaluated.  In the case of the calorie disclosure law, the job of 

identifying a public heath value was more difficult.  DOHMH relied on internal research 

and expert recommendations to develop an accurate understanding of the public health 
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value.  In particular, extensive research on the role of restaurant dining on obesity 

trends was available.  The fact that restaurant patrons dramatically underestimate the 

calorie content of meals appeared to be a possible contributing factor to obesity.   From 

this research, DOHMH concluded that a calorie disclosure requirement had a high 

potential public health value.  In smaller health departments, outside resources and 

organizations are even more important to form a full and accurate understanding of the 

potential public health value of a proposed law.       

One must also consider and weigh the risk of losing in court.  For reasons of 

confidentially, the exact nature of the evaluation conducted for the calorie disclosure law 

is not discussed in this case study, nor was it covered in case study interviews.  Yet, some 

general conclusions can be drawn from this case study about evaluating the risk of a loss 

in court.   

As is the case with assigning a public health value, the task of identifying the risk 

of winning or losing in court is easier when courts in other states have already evaluated 

a law. Because the calorie disclosure law was the first of its kind in the country, it was 

particularly difficult to accurately identify the risk of wining or losing in court.  It had 

simply not been tested in the courts.  The substantial legal resources available to 

DOHMH allowed for a comprehensive assessment of a variety of relevant legal 

questions.  In smaller health departments where such resources are unavailable, outside 

assistance would be important.   

Knowing the actual legal questions and their order of relevance is important 

when conducting the legal analysis.  Arguably, the most important legal question is 
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whether the proposed law fits within the scope of an agency’s regulatory authority. This 

was a primary focus for the General Counsel at DOHMH and the New York City Law 

Department.159  The conclusion of this research answers the question of whether the 

governmental authority in question, in this case DOHMH, has the legal authority to 

regulate.  This also answers the question “Is the regulation furthering the legal mandate 

of the agency?”  Once the question of legal authority is established, the legal analysis 

turns to constitutional limitations.  If the proposed law is a municipal regulation, the 

legal analysis would also investigate whether state law preempts it.     

This evaluation process of weighing the value of the public heath goal against the 

threat of losing in court is not required.  Nor does it exclude other decision-making 

factors.  But, it can be effective to evaluate threats of litigation because it stops the threat 

of litigation from predominating decision-making.  This is crucial in small municipal 

health departments and boards of health where the legal analysis is conducted by 

outside counsel who may have very little experience with public health issues or who 

tend to be more litigation-adverse. 
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RESEARCH METHODOLOGY 
The Project utilized descriptive case study methodology to examine instances of state and 
local public health legislation that was opposed with legal rhetoric or faced a direct legal 
challenge. Descriptive case study methodology is designed to present a complete description 
of a case within its context.  The descriptive case study technique was selected because of the 
lack of prior research on the issue of defensive public health litigation and the resulting lack of 
established theory in the area. The primary unit of analysis for each study was the proponent 
of the public health initiative. Background research for each case study included local and 
national media coverage, legislative and/or administrative documents, documents generated 
by the opposition, scholarly articles, legal filings and judicial opinions. A minimum of two in-
depth telephone interviews were conducted for each case.  Where possible, one interview was 
of a public health official, and one interview was with an attorney affiliated with the public 
health official.  Given the resources available to conduct the studies interviews with opponents 
were not conducted.  
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